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(6 kBadpammvix ckobKAX KPACHBIM UBemoM YKA3aHbL HOMePA CIPAHUY,
caedyroujue 3a yuppoil)

[17]AHanm3 ropuamMdeckon KOHCTPYKIUM TOCYHAapPCTBEHHOIO CTPOs,
KoTopast cioxwiach B AHrmM K Haudasry XVII Beka, mossosisieT MHOroe
IIOHSATH B CyITHOCTY ITPOVICXOAMBIIEV Ha IPOTSDKEHVN IIePBbIX IeCATVIIeTUN
yKa3aHHOT'O CTOJIETVs IIOJIMTUYECKO OOpbObI B aHIVIUVICKOM OOIIecTBe.
Kpowme Toro, oH gaeT BO3MOXHOCTb OTBETUTH Ha BOIIpocC, HouyeMmy B 1640 romy
3Ta OopbOa cTajla BBIXOAWUTH 3a IIPaBOBble PaMKM M B KOHIIE KOHIIOB
BBUIIJIACh B PEBOJIIOLIMIO M TpaXXIaHCKyIo BoVHY. HakoHerll, paccMoTpeHMe
IIPaBOBBIX OCHOB, XapaKTePHBIX IS aHIJIMIICKOIO rOCyJapCTBEHHOIO CTPOs
Havasla XVII crosernsi, HeoOXOmMMO 11 pacKpbITHS IIOIMHHOIO CMBIC/IA
TexX M3MeHeHUN B ¢popMe IIpaBjieHMs, KOTOpble HPOM3OLUIM B AHIIMM K
KOHITy Ha3BaHHOI'O CTOJIETVSL.

I'ocymapcrBennbmn ctpont A Havasia XVII Beka, Kak IipaBwmio,
olpesiesisieTcsd B WCTOPWYECKON JIMTepaType B KaudecTBe «aOCOIIIOTHOM
MOHapxum» win «abcomornsMa». Tak, B kxaure B.B. Illtokmap «Vcropms
AHIIIVMIM B cpefHVe BeKa» nepuof rrpasiieHns Enmsasetsl Tromop (1558-1603
IT.) Ha3bIBaeTCs «paclBETOM abCOIIIOTM3Ma», «KYJIbMUHAIIMIOHHBIM ITyHKTOM
B pasBUTMUM aHIJIMICKOro abcosmormsmar»!. Ilo MHeHMIO pOCCUIICKMX

I [lImoxmap B. B. Victopnst Aurmmvm B cpename Beka. CIT0., 2000. C. 169.
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mcropukos B.M. JlaBposckoro 1 M.A. bapra, «aHDIMICKN aOCOTIOTM3M TP
nepsbix CTiOApTax IpelcTaBIsUl coOOM yHamouHyo dopMy deonabHO-
aOCOJIIOTMCTCKOT MOHApPXWUM, IBITABIIEVICS OIlepeTbCsl Ha apUCTOKPATHIO,
deonaspHOE IBOPAHCTBO ¥ Ha aHIVIMKAHCKYIO 1IepKOBb B OOpBOe ¢ Jajieko
3allefIIVMMI  OPUTS3aHUAMM  OypXXyasuy ¥ HOBOIO  JIBOPSHCTBa»2.
Pepommorist 1640-1660 romos m3oOpaXkaeTcst P 3TOM KaK BBICTYIUIEHVIE
aHIJIMVICKOM Oyp Kyasuy ¥ HPVMKHYBIIeV K Hell 4acTy oOyp KyasuBIIIerocs
ABOPSIHCTBA (JPKeHTpMU) HPpOTMB (peomaibHOM abCOIIOTHOM MOHapXum?, a
oOIIIMII CMBICJI WM3MEHEeHWMN B aHIVIUICKOM rocyaapCcTBeHHOM CTpoe,
ponsoleAnmx Ha mpotsbkeHuu [18] XVII croneTns:, BuanTCs B Iiepexofe OT
«abCOJIIOTHOVI MOHapXMW» K MOHAPXUN «KOHCTUTYLIMOHHOW». «[]o 1640 roma
dopmont nipasiieHns B AHITINM, — YTBep>KIaeT BO BTOPOM TOMe CBOeVI KHUIM
«IIpaBo 1 peBomoLVss» aMepuKaHcKui rtpasosert, 'aposbn bepman, — Obuta
abcosmoTHass MOHapxus, B KOTOPOV KOPOJIb IIpaBWI C IIOMOIIBIO CBOEro
CcoBeTa W WHOITA, B CJIydae KOIZla CO3bIBaJI €ro, C IIOMOIIBIO CBOEro
nmapsjameHTa... llocie 1689  roma  dopmont  mpasineHus — ObUIa
KOHCTUTYLIMIOHHasl MOHapXWsl, B KOTOPOW IapjlaMeHT coOmpasicsd ITOCTOSIHHO
1 OBbUI BBICIIIIM OPIaHOM, XOTs KOPOJIb M €rO COBeT COXPaHsJIN, C COITIacys
IapJlaMeHTa CYIIeCTBeHHYIO BJIaCTh, OCOOEHHO OTHOCUTEJIbHO MHOCTPaHHBIX
eI VI 3aMOPCKIMX KOJIOHWUI»#. [TogoOHBIN B3ITIA]1 Ha HOIUTUYECKYIO CICTEMY,
YCTAaHOBUMBIIYIOCA B AHIJIMM IIOCJIe «CJIaBHOW peBosmolmm» 1688 roma,
IpoBOoaUTCs U B KHMre «CBoOOa, HOPAIOK M paBOCyaye» aMepuKaHCKOIo
ucropuka Ixerimca MkKitesuiana. I'lo ero cjiosBam, «mpuHsiTas cucteMa ObUla
B JICVICTBUTEJIbHOCTV OTPpaHMYeHHOV VIV KOHCTUTYIIMOHHOV MOHapXMen»°.
Ilo MoemMy MHEHWUIO, WICTOPWMKM, CUUTAIOLIVE IJIaBHBIM CTep>XHeM
SBOJIIOLIVIVI aHIJIMVICKOM TocyfmapcTBeHHOCT Ha mpotrsbkeHmm XVII Beka
Ilepexof], OT CTposA abCOJIFOTHOVI MOHapXUM K CHCTeMe KOHCTUTYIIVIOHHOV

2 JlaBpobckuii B. M.,. Bbape M. A. Anrmmiickag OypxyasHas peposmonys. Hekoropsle
Ipo0OsIeMbl aHITIUIICKOV Oy pxKyasHov pesosonyu 40-x rogos XVII Beka. M., 1958. C. 180.

3 Cm., HanpuMep: VicTropumst rocymapcTsa 1 1mpasa 3apyoexssix crpaH. Y. 2 / Tlox pen. O.
A. Xupkosa 1 H. A. Kpamennuaumkosot. M., 1999. C. 1. 3geces nuitrercs, B 4aCTHOCTH, O
TOM, KaK «aHIJIMNCKas OypKyasus BBICTYHIWIa HIPOTUB eofdaIbHOV MOHapXuUm» WU
cyMesla «ofiep>KaThb 1100eIy Hall abCOITIOTI3MOM».

4 Berman H. ]. Law and Revolution, II. The impact of the protestant reformations on the
western legal tradition. Harvard, 2003. P. 207.

5 McClellan ]. Liberty, Order and Justice. An Introduction to the constitutional principles
of American government. Third edition. Indianopolis, 2000. P. 30.
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MOHapxuy, He oOpalllaloT [IO/DKHOTO BHUMaHMS Ha OPUINYECKYIO
KOHCTPYKIMIO TOCYIAPCTBEHHOIO CTpOs, CYIIeCTBOBaBIIero B AHITIMM B
Hagyaste XVII Beka. [laHHas KOHCTpPyKLUMsS He ObUIa IIpOCTOM DUKIIMET,
JIVILIIEHHOV peaJIbHOTO IHOJIUTUYECKOTo coflep>kKaHus. B ee mpaBoBbIx popmax
3aKpeIvrlack M OTpaXasjlaCh [eMCTBOBaBIllasg Ha IIpaKTHKe cCucTeMa
VIHCTUTYTOB TOCYHApPCTBEHHOWV BJIACTV, COBOKYIHOCTb IIPUCYIIMX WM
BJIACTHBIX IIOJIHOMOYMI. VIMeHHO mHO3TOMYy IOopuAMYecKas KOHCTPYKIIV
rOCyJapCTBEHHOIO CTpOd AHITINU SIBJIUIACh IIPEAMETOM OCTPBIX OVICKYCCUIA
MeX[y MPpOTMBOOOPCTBOBABIIMMM  IOJIUTUUECKMMM  TI'PYIIVPOBKaMI.
BzanMHass OopbbOa 3TMx TIpyHmMpoBOK ObUla BO MHOIOM CXBaTKOWM
IIpaBOBeIOB, (exTOBaHMEM CTaThbIMM  3aKOHOAATEJIbHBIX aKTOB U
opugudeckumn  npeteneHtamy. Kaxpasg w3 KOHQIMKTYIOIINX CTOPOH
UCKajla B cdepe MpaBa OIOPY CBOMM MHOJIUTUYECKMM IPUTHA3aHUSAM U
cpencTBa 0Oy3daHMs IIPUTA3aHNUI CBOETO IIPOTUBHMKA.

Ecrim paccMaTpuBaTh aHITIMVICKUVE TOCYHAApPCTBEHHBIVI CTPOVI BO BCeX
€ro BapMaHTaX, CyIIIeCTBOBaBIINX Ha IPOTsLDKEHUM yYKa3aHHOIO BeKa, yepes
IIPU3MYy €ro IIPaBOBBIX OCHOB, TO HeJIb3s He IIPUMTI K BBIBOAY O TOM, YTO
XapaKTePVICTUKY JTAHHOTO CTPOsI KaK CTPOS «aOCOTFOTHOM MOHAPXWUM» VUIU
MOHapXUM «KOHCTUTYLMOHHOW» SABJIAIOTCA CJIVIIKOM YIIPOIIEHHBIMWU W
Iake 0eCcCMBICIIEHHBIMIA.

[19]B HacTosiI1Iee BpeMs IO, KOHCTUTYIIMEN [TOHMMAaeTCs Jallle BCero
JOKYMEHT, B KOTOPOM CBeleHbl BO€[IHO IIpaBOBble HOPMBI, OOJafaroIye
BBICILIEVT IOPUOMYECKOV CWJION WM 3aKpPeIUISIoIiie OCHOBBI 00I1IecTBeHHOrO
CTpOs. ¥ IIOJIUTUYECKOV CUCTEMBI CTpaHbl, OCHOBHBIE IIpaBa " CBOOOIIBI
rpaxgaH. Kareropms >ke OCHOBHBIX 3aKOHOB OOBIKHOBEHHO VICIIOJIb3yeTCs
PV 5TOM B KaueCTBe CHOHVIMA HMOHATMS KOHCTUTY LIV,

Bmecre ¢ TeM IOHSTME KOHCTUTYLIMM HepeAKO yIOTpeOsisdeTcs: I
o003HauUeHMsI COBOKYITHOCTM IIPaBOBBIX HOPM, YCTAHaABJIMBAIOMIIMX PaMKM
JIeATeJIbHOCTYI OpTaHOB I'OCYHAPCTBEHHOW BJIACTU M OXPaHSAIOIIMX IIpaBa U
cBOOOABI IpaXdaH, Takke B TOM CJIydae, KOIJla OHM He BbIpakaloTcd B
eIVMHOM [JOKYMeHTe ¥ He WMeIOT BBbICIIe IOPUANYECKON CWIbl I10
OTHOIIEHNIO K [APYIVMM IPaBOBBIM HOpMaM. Tak, B COBpPeMeHHOW
BenmkoOpuTaHMy KOHCTUTYIIMOHHBIE YCTaHOBJIEHSI He KOAU(UIIMPOBaHBI,
He CBeIeHbl B eOVHBI TEeKCT WIM Cepuro0 IOKYMEHTOB, TeM He MeHee
CYMTaeTCs, YTO M B 3TOV cTpaHe ecTb KoHctuTyuws. [lo ciioBam Dpmka
bapenpra, OpuTaHckass KOHCTUTYLIMS IIpeACcTaBiIsieT cOOOM «KOHCTUTYLINIO,
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yKOpPeHeHHYI0 B common law®, B TOM cMbICiIe, 4TO ee pyHIaMeHTaJIbHble
NPVHIINAIBL, TaKye KaK IIPMHLOWIIBI I1apJIaMeHTCKOIO BepXOBEHCTBA WU
TOCIIONICTBa IIpaBa, BbIpakeHbl B cyHdeOHbIX pelreHmsx (judicial decisions).
ITomo6Ho pemrenmsiM (rulings) cyzoB 10 KOHTPAKTy M IPUUYMHEHUIO Bpela,
3TU pelteHns (decisions) He M3I0XKeHBI B Kopgekce»’. KpoMe Toro paHHas
KOHCTUTYLIVIS SIBJISI€TCSL «TMOKOM B TOM CMBIC/Ie, YTO OTCYTCTBYeT CTpOroe
pasimyre MeXAay OOBIKHOBEHHBIM ¥ KOHCTUTYIIMOHHBIM 3aKOHO[aTelb-
CTBOM; CTaTyThl, MMeIOI/e AejI0 C KOHCTUTYLMOHHBIMM BOIIpOCamy, He
IIOJYVHEHbI KaKoM-IN0o cIlelnaJIbHOV MHpollefype BHeCeHMs IIOIIPpaBOK U
MOTYT OBITb B IIPUHIIMIIE JIETKO OTMEHEHBI CJIOBECHBIM BbIpaKeHueM»E.
ITogoOHble oOIleHKM OpWTaHCKOV KOHCTUTYIIMM maeT u mpasoser T1.P.C.
DiulaH, KOTOPBI yTBepXpaeT B cBoent KHure «[IpaBo, cBoboma wu
npasocyaye. Opuandeckiie 0CHOBBI OpUTAHCKOIO KOHCTUTYIIMOHAJIVI3MA»,
YTO  «IIPUL  OTCYTCTBUM  BBICIIETO  «KOHCTUTYIIMOHHOrO»  IIpaBa,
IIPOBO3IVIAIIIEHHOIO B IIMCAHOW KOHCTUTYLIMM Y IIOYMTAaeMOIO B KaudecTBe
MICTOYHMKA YHUKAJIBHOTO I0PUANYECKOro aBTOPUTETA, IIPVHIINII TOCIIOACTBA
paBa CJIYXUT B bpuranmm dopmMort KOHCTUTYLMU. VIMEHHO B 3TOM
OCHOBHOM cMbIcjIe bpuranms oOiagaeT KOHCTUTYILIMEV, KOpPeHSIencs: B
oOmieM mpase’. maen ¥ IIEHHOCTM KOTOPOVI, COCTAaBJISIOIIMe IIPVHITAII
TOCIIONICTBA IIpaBa, OTpakKeHbl M BOIUIOIIEHBI B OOBIKHOBEHHOM cOommon
law»10,

[20]Eci Ha pasBuTHe rocyqapCTBeHHOIO CTpOos AHIJTIMM B TeueHUe
XVII Beka IIOCMOTpeTh C TOYKM 3peHMs BBIPKEHHOIO B IIPMBENeHHBIX
BBICKa3bIBaHMSAX IIOHMMAaHMSA CYITHOCTM aHIJIMIACKOM KOHCTUTYILIUV, TO
CTaHeT OYeBUIIHBIM, UTO aHIJIUVICKasi MOHapxus ObUIa «KOHCTUTYLIVMIOHHOI»
He TOJIbKO B KOHIIe YKa3aHHOIO BeKa, HO U B caMoM ero Hauase. dakT
HaJMumsl Yy AHDIUICKOIO TOCyJapcTBa KOHCTUTYLIMM WJIM OCHOBHBIX
3aKOHOB BO BpeMeHa, ITpeIIecTBOBaBIIVe «CJIaBHOM peBosolmm» 1688 roma,

6 [TocrtoBHO: «This reflects the point that the constitution is a common law constitution».

7 English Public Law / Edited by D. Feldman. Oxford, 2004. P. 7.

8 Ibid.

9 [TocimoBHO: «It is in this fundamental sense that Britain has a common law constitution».
10 «In the absence of a higher “constitutional” law, proclaimed in a written Constitution
and venerated as a source of unique legal authority, the rule of law serves in Britain as a
form of constitution. It is in this fundamental sense that Britain has a common law
constitution: the ideas and values of which the rule of law consists are reflected and
embedded in the ordinary common law» (Allen T. R. S. Law, Liberty and Justice. The
Legal Foundations of British Constitutionalism. Oxford, 1994. P. 4).
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MPU3HABAIV VI CaMM YYacCTHUKM PeBOJIIOIVOHHBIX COObITUI. 28 sHBaps/ 7
despairst  1688/1689 roma Ilasata oOIIMH aHIJIMIICKOTO IlapJlaMeHTa,
VIMEeBIIIero B TOT MOMeHT cTaTyc KoHBeHTa, IpUHsIIa pe30JIIOLIIO, B KOTOPOL
ropopwiochk, urto «Kopomp [IxenMc Bropon, mnpednpuHsB MOIBITKY
HucripoBepruyTh KoHcturymuro storo KoposieBcTBa IyTeM paspbiBa
ITepBonauanbHoro [lorosopa mMexnmy Kopomem m Hapomom m mo cosery
Ve3YUTOB M JPYTVX 3JIBIX JIVL], HAPYILIVII OCHOBHble 3aKOHbL. ..» (KyPCUB MOV —
B. T ).

1 obo3HaveHMsT IOPpUANYECKON KOHCTPYKLIMM TOCyJapCTBEHHOIO
CTpOsl aHIJIMVCKME IIOJUTUYecKue [esTely nepBbix AecsaTwiermin XVII
CTOJIETVSI VICIIOJIB30BaJIM pasjIiuHble TePMMHBL M cCJIOBOocodeTaHms. Tak,
cinukep [TajaTer OOmVH B cBOe HaplaMeHTCKOV pedl, IIPOM3HeCeHHO B
npucytctBum Koposst Slkosa I 7 wmrona 1604 roma, roBopwi o «3aKOHax,
riocpeacTBoM KoTopbix Kosuer storo IlpaBuresibcTBa Korma-inmOo Hallpas-
nsuics»12. T1o ero cjioBaM, CyIiecTByeT TpU BUgA TaKMX 3aKOHOB: «BO-TIEPBBIX,
Common Law, ocHoBaHHOe wiu BbiBefleHHOe 13 boxxectBenHoro IIpasa,
ITpaBa Pasyma m EctectBennoro IlpaBa, aBrmromuxcs HeM3MeHHBIMU; BO-
BTOPBIX, IIO3UTVBHOE IIPaBO, OCHOBAaHHOE, 3MeHsdeMoe U IepesesiblBaeMoe C
IIOMOLIBIO ¥ Yepe3 IIOCPEe[CTBO CJIydaeB ¥ TedeHWUs BpeMeH; B-TPeTbUX,
oObIuam 11 0OBIKHOBEHs], COOJIIOjaeMble U IIpV3HaBaeMble OIIBITOM BpeMeH,
IIPY OTCYTCTBUV 3HAHWS X VICTOKOB» 13,

OpHako, B OOJIBIIMHCTBE CIIy4daeB IOpuAMYecKass KOHCTPYKIIVS
rOCyIapCTBEHHOTO CTposi AHIIIMM 0OO3HavYasIach TepMrHaMM «constitution»
wm «fundamental laws (ocHOBHBIe 3aKoHBI)». [TpaBoBen 1 mapiameHTapmi
k. Yantrok (James Whitelocke, 1570-1632), seicTymias 2 mroinsa 1610 roma B
[Tastate OGIIMH pM 00CyXIeHMM BOIIpoca O IIpaBe KOPOJIs YCTaHaBJIMBaTh
TaMOJKeHHBIe IOIUIMHBI (impositions) Oe3 corylacus mapiiaMeHTa, 3asiBiIsl,

1 «King James the Second, having endeavoured to subvert the Constitution of this
Kingdom, by breaking the Original Contract between King and People; and, by the
Advice of Jesuits, and other wicked Persons, having violated the fundamental Laws...»
(Journal of the House of Commons. Vol. 10, London, 1802. P. 14).

12 «The Laws, whereby the Ark of this Government hath been ever steered» (Journal of
House of Commons. Vol. 1. London, 1802. P. 254).

13 «The first, the Common Law, grounded or drawn from the Law of God, the Law of
Reason, and the Law of Nature, not mutable; the second, the positive Law, founded,
changed and altered by and through the Occasions and Policies of Times; the third,
Customs and Usages, practiced and allowed with Time’s Approbation, without known
Beginnings» (Ibid.).
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YTO IIOOOHBIE HEVICTBUS ero BejlndyecTBa «IIPOTHBOpeYaT eCTeCTBEHHOMY
HOPSIAKY VI KOHCTUTYLIMW HOJIMTUKY 3TOTO KOPOJIeBCTBa, KoTopas [21] mpen-
cTaBiisieT codon Jus publicum regni (mmy6mmdHOe IIpaBo KOPOJIEBCTBA); U TeM
CcaMbIM HVCIIPOBepraloT OCHOBHOV 3aKOH KOPOJIEBCTBA M BeAyT K CO3[IaHUIO
HOBOVI (POPMBI roCyZapcTBa U IIpasileHns» (Kypcms Mot — B. T.)14,

OO «0CHOBHOM 3aKOHe AHTIJINI», 10 KOTOPOMY «IIapJlaMeHT SIBJISeTCs
OOIIMIM COBETOM KOPOJISL M KOpoJleBCcTBa»1%, ropopml B 1638 rogy B ofHOM 13
cBomx cyaebHbIx pedent cyapsa Koposesckont Ckambu cap Pobept bepxomm.
DTOMY 3aKOHY [I0JDKHA ObUIa, 10 €ro MHEHMIO, [IOJUYVHSTBCS 1 KOPOJIeBCKast
BJIaCTb. «XOTs KOPOJIb AHITIMM 00JIalaeT MOHAPXIUeCKOV BJIACThIO U VIMeeT
IIPUBWJIETVIO BBICIIIETO JIOCTOMHCTBA 1 00jiedeH aOCOIIOTHBIM JI0BepueM K
CBOEVI KOPOHe ¥ IIepCcOHe I YIpaBIeHVs CBOVIMU IIOAJAaHHBIMY, OLHAKO
ero IpabjleHle [OJDKHO OCYIIeCTBIISITbCS COOOpa3HO 3aKOHaM KOPOJIeB-
cTBa»1®, — yTBepkIasl OH.

[ToHATMS KOHCTUTYLIMW VI OCHOBHBIX 3aKOHOB 4acTO VCIOJIb30BaJIVICh
B IapJIaMEeHTCKMX pedax, B IOJIUTUYeCKMX W IIPaBOBBIX HJOKyMeHTax
nepuona pesormouym 1640-1660 ropos. Tak, nopn PosbpkiIeH TOBOPWI B
CBOeM BBICTYIUIeHUM Ha 3acegaHum [lasmatsr O6mmH 7 nexadbps 1640 roma o
TOM, YTO «KOHCTUTYLIMS 3TOrO TOCyJapcTBa yCTaHOBWIA, WIM CKOpee
IIBITaJIaCh YCTAHOBUTD I HAC, TapaHTUV COXPAHHOCTYM HAaIlero MMYyIecTBa
VI COXPaHHOCTM TeX 3aKOHOB, KOTOpPBble HOJDKHBI OXpaHATb Hac M Halle
VIMYIIIeCTBO, IIOCPeNCTBOM HasHa4yeHVsd I Hac CyHer, MOCTOAHHBIX U
BEPHBIX IIPVCSTE B TAKOVI CTEIIEHM, UTO He MOXXeT ObITh HMKAaKOIO THeTa»!”.

14 «...Is against the natural frame and constitution of the policy of this Kingdom, which is
Jus publicum regni, and so subverteth the fundamental law of the realm, and induceth a
new form of state and government» (Parliamentary debates in 1610 / Edited from the
notes of a member of the House of Commons by Samuel Rawson Gardiner. London:
Camden Society, 1862. P. 103. Cm. Taxxke: Complete Collection of State Trials and
Proceedings for High Treason and the Other Crimes Misdemeanors from the Earliest
Period to the Year 1783 / Ed. T. B. Howell. London, 1816. Vol. 2. P. 481).

15 «I confess, that by the fundamental law of England, the Parliament is commune
concilium Regis et regni» (Extracts from the argument of Sir Robert Berkeley, Justice of the
King,s Bench // The Constitutional Documents of the Puritan Revolution. 1625-1660.
Third edition, revised / Selected and edited by S. R. Gardiner. Oxford, 1906. P. 123).

16 «Though the King of England hath a monarchical power, and hath jura summae
majestatis, and hath an absolute trust settled in his crown and person, for government of
his subjects; yet his government is to be secundum leges regni» (Ibid. P. 116).

17 «The constitution of this Common-wealth, hath stablisht, or rather endeavoured to
establish to us, the security of our goods, and the security of those Lawes, which should
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B npencrasinennbix 25 Hos0ps 1640 rona B Ilannaty Jlopmos «CraThsx
OO0muH. ..», B KOTOpbIX dpopMmympoBaiock 00BrHeHMe rpada Crpadpdopna
B TOCYJAPCTBEHHOVI WM3MeHe, OTMeYaJloCh, UTO OH «IIpefaTeIbCKI
PeAIPVIHSI ITOIBITKY HUCIIPOBeprHyTh OcHOBHBIe 3akoHbI U [IpaBienne
Koponescts Anmmm m Vipimanoyum M BBeCTM BMECTO HEro IIPOM3BOJIBHOE,
TUpaHM4YecKoe 1 IpoTnBo3akoHHOe [Ipasiienue» (kypcus mon. — B. T.)18.

[22] O mombITKe «HUCIIPOBEPTHYTh OCHOBHBIEe 3akoHBI 1 [TpaBuTesin-
ctBo KoporneBctBa AHDIMM» IIIa peub M B CTaThsIX II0 OOBMHEHMIO B
rocyJapCcTBeHHOV W3MeHe, BbIBMHYTOMy KoposieM Kaprom I mporus
BOXeV napstameHTckon ormosuiyn 3/10 saBaps 1641 /1642 rogal®.

B nexnapanumu «[Josnroro napsiamenTa», mpuHsATON 27 Mas 1642 rona,
MOOYEePKMBAJIIOCh, YTO «comlacHO KoHcTUTyMM w7 HOJIUTHKE 3TOro
KOPOJIEBCTBA, KOPOJIb He MOXeT IIOCPeACTBOM CBOeVi HpoKIaMalluin
OOBABIIATH 3aKOH, IIPOTMBOPeYallMIl PelleHNIO ¥ Pe30IIouy KaKoro-Imodo
VI3 HVDKeCTOSAIIVX CyJOB IIPaBOCYIVs, ellle MeHee — 3aKOH, HallpaBJIeHHBIN
rpotus Beicokoro Cyma IlapiiamenTa»?0.

Ynoorpebisis HOHATUSA «KOHCTUTYLIMSI» WIM «OCHOBHOW 3aKOH
KOPOJIEBCTBa», AaHIJIUVCKME IIpaBOBedbl W IIapJlaMeHTapuu IMepPBBIX
necatwietvii XVII Beka, Kak IIpaBwlIo, He IaBayiM MM olpeneseHus. [Ipu
3TOM CMBICJIOBOE 3Ha4eHVe 3TVX IIOHATUV He BBI3bIBAJIO Cpeny HVIX KaKMX-
mbo criopos. VHaue 11 He MOIJIO OBITH — IIOM, TepMMHaMM «constitution» n
«fundamental law» anryMIcKMe TTOIMTIYECKe JesATelN oA pasyMeBasIy He
KaKyI0-7I100 KOHKPETHYIO COBOKYIITHOCTB IIPaBOBBIX HOPM, HO common law
AHTIIV B 1I€JIOM.

secure us, and our goods, by appointing for us judges, so settled, so sworne, that there can
be no oppression» (The Lord Falkland. His Learned Speech in Parliament, in House of
Commons, Touching the Judges and the late Lord Keeper. London, 1640. P. 3).

18 «Hath traitorously endeavoured to subvert the Fundamental Lawes and government of
the Realmes of England and Ireland and instead thereof to introduce an arbitrary and
tyrannicall Government against Law» (Depositions and articles against Thomas, Earle of
Strafford. Febr. 16. 1640. London, 1640. P. 1. Cm. Takxe: Journal of the House of Lords.
London, 1802. Vol. 4. P. 97).

19 Journal of the House of Lords. Vol. 4. P. 501.

20 «By the Constitution and Policy of this Kingdom, the King by His Proclamation cannot
declare the Law contrary to the Judgment and Resolution of any of the Inferior Courts of
Justice, much less against the High Court of Parliament» (Journal of House of Commons»
(Journal of House of Commons. Vol. 5. London, 1802. P. 113).
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VimenHo common law cunTtas m1aBHBIM IOpUANMYECKUM (yHIamMeH-
TOM CBOell BjacTu Kopoib fkoB I. Beictymas 21 mapra 1610 roma Ha
3acefaHUM 00eVx MMasIaT aHTIJIUICKOrO MapilaMeHTa, ero BeJIN4ecTBO TOBOPTI
0 TOM, UTO XOTs «cBouM KoposieBcTBOM OH He 00si3aH HU KaKOV M30paHHOMI
BJIaCTM M He 3aBUCUT OT Ofo0peHMs Hapoda», TeM He MeHee «3aKOH
B0310kw1 KopoHny Ha ero rosiosy, u oH ssisercd KoposeM Ha ocHOBaHUM
obmrero mpasa (common law) crpasbE»2l. IlpmHOMUIBE common law
COCTaBJISUIN IOPUANYECKYIO OCHOBY BJIACTHBIX ITOJTHOMOYMI VM aHIJIUVICKOTO
rapsiiaMeHTa. OO 3TOM TOBOPWIL, HaIIpUMep, B CBOeVI ITapJlaMeHTCKOM peun 28
mtoHs 1610 roma Tomac Xemtent (Thomas Hedley)??. Tlo ero cjioBam, «Bj1acTb 1
IIOJIHOMOYMS ITapslaMeHTa IIPOoMCTeKaloT 13 common law, a He common law
— ot napiameHTa. VI mostomy common law obs1amaer OOIbpIMM BIVISTHVIEM
VI CWJIOVI, 4YeM IapJlaMeHT»23,
MNpes o common law kak d¢yHIaMeHTe, Ha KOTOPOM CTpOWIach
opraHm3als M AesTeJIbHOCTh aHIJIMVICKOro IapslaMeHTa [23] mpoBomgyiach
TaK>XXe aBTOPUTETHBIM ITpaBoBeroM DnyapaoMm Kykom?* (Edward Coke, 1552-

21 «The lawe did set the Crowne upon his head, and he is a King by the common lawe of
the land». (Parliamentary Debates in 1610 / Edited by S. R. Gardiner. London, 1862. P. 24).
22 Cm.: Proceedings in Parliament, 1610. 2 Vols / Edited by Elizabeth Read Foster. New
Haven: Yale University Press, 1966. Vol. 2. P. 170-197.

2 «The parliament hath his power and authority from the common law, and not the
common law from the parliament. And therefore the common law is of more force and
strength than the parliament».

2 Vma D. Kyka BHepBble BCTpedaeTcsl B JOKyMeHTaX aHIJIMIICKOrO HapslaMeHTa 3a 1592
roa. Ha 3acepanum Ilastater Jlopmos 22 deBpasid ykasaHHOIO rojga OH ObUI yTBepXKIeH
koposteoit Emmi3zaseront B mospkHOCTH crivkepa [lanaTer O6mmH. Peus D. Kyka Ha manHOM
3aceflaHMM TaK IloHpaBwiIack Eé BemmuecTBy, uTo, cooOrasi eMy dyepe3 IIOCPeNICTBO
Jlopna-xpanutests bospinon Iledat o cBoem corsiacue Ha 3aHsITHE€ VIM 3TOV JOJDKHOCTH,
OHa OJTHOBpeMeHHO BeIpasiula OyaromapHocTs ITastate OOmMH «3a cAeIaHHBIV YAauHbIN
BBIOOp — wm30paHMe Ha JIOJDKHOCTH CIIMKepa IHopaxopsilero ueyoseka». (A Compleat
Journal of the Notes, Speeches and Debates, both of the Hoyse of Lords and Hoyse of
Commons throughout the whole Reign of Queen Elizabeth, of Glorious Memory.
Collected by that Eminent Member of Parliament Sir Simond Dewes, Baronet. Published
by Paul Bowes, of the Middle-Temple Esq. London, 1693. P. 459). C Tex mop Bo Bcex
XypHastax [TaaTet Jlopgos u Iasmarsr OOMIMH aHIIMVICKOTO HapiiaMeHTa 3TOT IIpaBoBef],
BeicTymaeT 1o, mmeHeM Edward Cooke. OueBnjHO, 9TO Ha PYCCKOM s3bIKe 3TO MMS
JOJDKHO MpOoM3HOCUThCA Kak Inyapp, Kyk. B coBpemeHHOVI aHITIMIICKOV MCTOPMKO-
1paBoBoVt uTepaType oHo muiercs Kak E. Coke. CooTBeTCTBeHHO ero Hajyiexxasio Obl
HPOM3HOCUTh TO-pyccku Kak Koyk. OpmHako B pycckovt jMTepaType 3TOT IIpaBOBer
rouyeMy-To HasbiBaeTcsi KokoM. Sl pemmwl BO3BpaTUTBCS K TOMY ITPOVM3HOIIIEHWIO €ro
VIMeHV, KOTOpoe ObUIO IIPUHSITO IIPY €ro XXMU3H.
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1634). B npenuciosum K nepsiTton dactu csomx «Reports», HarleuaTtaHHBIX B
1613 romy, o — B To Bpems I'maBabIN cyabd Cyna OOmmx Tsox0 — oTmeuart,
YTO IIapJlaMeHT, BBICTYHAIOLIMI B KauecTBe BBICIIEro cyda AHIJIMUVICKOrO
KOPOJIEBCTBA, «SBJIA€TCS YacTbl0 CTPYKTYpPbl, yCTAaHOBJIEHHOV HOpMaMmu
common law, 1 B HEKOTOPBIX CJIydasixX IeVICTByeT 3aKOHHBIM 0Opazom
COIVIaCHO OOBIKHOBEHHOMY IHOPsiIKy common law»?. B pemennn mno ey
nokropa Tomaca bouxama (Thomas Bonham), paccMoTpenHoM B 1610 romy,
Onyapn Kyk 3asswr: «Harmm KHUIM 1IOKa3bIBalOT, YTO BO MHOTMX CY1eOHBIX
neimax Common Law mpesasiipyer Han Akramm Ilapimamenra m mHOrma
3acTaBJIsieT IPU3HATh VX HelleVICTBUTEIbHBIMI: TaK KakK B cjIy4ae, Korga AKT
[TapiaMeHnTa mpoTMBOpednT BblpaskeHHbIM B Common Law cyObekTrBHOMY
IIpaBy " pasyMy, WIM HeCOBMeCTMM C HWMM, WIM ero HeBO3MOXXHO
ucnoianTh, Common Law mnpeBanupyeT Hag HUM M TaKom AKT JIOJDKeH
OBITH IpV3HAH HeIeCTBUTEIbHBIM» 20,

Bsmigm Ha common law kak Ha fopuandeckuil @yHIaMeHT
roCyJapCTBEHHOIO CTPOs ObUI CBA3aH C JOMWMHMPOBABIINMM CpeAy aHIJIN-
CKMX IIpaBOBeOB W HomuTmdeckmx pedarertenn Hadasa XVII  Beka
IIpefiCTaB/IeHieM O HeM KaK COBOKYIIHOCTV HOPM, OCHOBAaHHBIX Ha pasyMe
(reason). ITpm 3TOM B KauecTBe OCHOBBI common law My nipefriosnarascs He
HPUPOIHBIV, a ICKYCCTBEHHBIV pa3yM.

Vnero o ToMm, yto common law AHDIMM OasupyeTrcss MMeHHO Ha
VICKyCCTBEHHOM pasyMe, IIpOBOAWI, B 4YaCTHOCTW, Ipasosen, [I>xoH
Honnepumx (John Dodderidge, 1555-1628). «DddeKTBHBIM OCHOBaHVEM
HOPM, MOTVBOB ¥ aKCMOM, — IIVcCaJI OH B cBoel [24] kHure «The English Lawyer
(AHITIMVACKUII ~ IOPWUCT)», —  SABJISIETCS CBeT eCTeCTBeHHOIO pasyMa,
VICIIBITAHHOI'O ¥ IPOCEeAHHOIO OVICKyccuewr ¥ aprymeHTanment. Il orcroma
OKas3bIBaeTCs, YTO MpaBoO (KaK 3TO ObUIO OOBSABIIEHO IIpex[e) HasbIBaeTcs

%5 «This Court, being the most supream Court of this Realm, is a part of the frame of the
Common Laws, and in some Cases doth proceed legally according to the ordinary course
of the Common Law» (Coke E. Part Nine of the Reports // The selected writings and
speeches of Sir Edward Coke. Vol. 1 / Edited by Steve Sheppard. Indianapolis, 2003. P.
292).

26 «It appeareth in our Books, that in many Cases, the Common Law doth control Acts of
Parliament, and sometimes shall adjudge them to be void: for when an Act of Parliament
is against Common right and reason, or repugnant, or impossible to be performed, the
Common Law will control it, and adjudge such Act to be void» (Coke E. Part Eight of the
Reports // The selected writings and speeches of Sir Edward Coke / Edited by Steve
Sheppard. Indianapolis, 2003. Vol. 1. P. 275).
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pa3syMoM; He TeM pa3yMOM, KOTOPBIN KaXX[Iplil YeJIoBeK HOCUT B cele, HO
MCKYCCTBEHHBIM pPa3yMOM; TaKMM pa3yMOM, KOTOPBIV IIOCPEICTBOM yMa,
oOyueHMsI 1 [OJITOBPeMEHHOV IPaKTUKM CTAaHOBUTCH WMCKYCHBIM B [IeJIax
JIFOIen. . . »27,

V13 mpuBeieHHBIX CJIOB BUIHO, YTO ¢ TOUKM 3peHMs k. Hoamepumxa
VICKYCCTBEHHBIVI Pa3yM, COCTaBJIAIOIINII OCHOBaHMe common law, Tawics B
pa3yMe eCTeCTBEHHOM, OTKy/la OH W3BJIeKaJICS B pe3ysIbTaTe TEOPEeTIIECKO
Y TPaKTUIECKON paboThl IpodpeccrnoHaIbHBIX IOPUCTOB. B cBOIO ouepesp,
VICTOKI ecTecTBeHHOro pasyma K. [Jommepmpk ycMmaTpuBasl B 3aKOHaX
IIPUPOBI U B OOIIMX 00BIdasix AHITIMIICKOTO KOPOJIeBCTBa%.

JaHHYIO TPaKTOBKY OH, BO3MOJXKHO, 3aVIMCTBOBAJI M3 IIPOV3BeIeHVIS
a"Hrmiickoro Gappucrepa Kpucrodepa Cour-T'epmana (Christopher Saint-
German, oxono 1460-1540) «JlokTop m CTyHeHT, win [uanoru Mexmay
JOKTOPOM TeOJIOTMM W CTY[IEeHTOM, M3y4alolM IIpaBo AHIJINI», KOTOpoe
ObUT0 HammcaHo B 1518 romy. B HeM roBopmiiock, B 4aCTHOCTH, YTO «IIEPBOE
OCHOBaHMe TIIpaBa AHIJIMM COCTaBjIgeT IIpaBO pasyma»?’, KOTopoe
CYIIECTBYeT KaK «B 3TOM KOPOJIEBCTBE, TaK ¥ BO BCEX JPYIVIX KOPOJIEBCTBAX».
ITop pasymMoM B JaHHOM CJIy4dae IOHMMAJICS MIMEHHO eCTECTBEHHBIVI pas3yM,
HeVI3MEeHHBIV U CBSI3aHHBIN ¢ 3aKoHaMm ITpupoxbl. K. ConT-I'epman BbIgesit
B IIpaBe pa3yMa [IBe CTelleHI: «IIpaBo pasyMa nepsudHoro (the law of reason
primary)», ycTaHaB/IMBaBIllee OCHOBOIIOJIAraloIlyie HOPMBI 4YeJIOBEUeCKOIro
oO1ecTBa (3arpeTsl Ha yOWUVICTBO, JDKECBUIIETEILCTBO, OOMaH, HapylIleHue

27«The efficient cause of Rules, Grounds, and Axiomes is the light of naturall reason tried
and sifted upon disputation and argument. And hence is it, that the Law (as hath bin
before declared) is called reason; not for that every man can comprehend the same; but it
is artificiall reason; the reason of such, as by their wisedome, learning, and long
experiences are skilfull in the affaires of men...» (Dodderidge ]. The English Lawyer.
Describing a method for the managing of the Lawes of this Land. And expressing the best
qualities requisite in the Student Practizer Judges and Fathers of the same . London, 1631.
P. 242).

28 «A Rule or Principle of the Law of England, is a Conclusion either of the Law of Nature,
or derived from some generall custome used within the Realme, containing in a short
summe the reason and direction of many particular and speciall occurrences» (ibid. P.
153-154).

2 «The first ground of the law of England is the law of reason» (Saint-German Ch. The
doctor and Student, or Dialogues between a doctor of divinity and a student in the laws of
England, containing the grounds of those laws, together with questions and cases
concerning the equity thereof / Revised and corrected by William Muchall. Cincinnati,
1874.P. 12).



11

Mupa U T. IL.), U «IIpaBo pasyMa BropuuHoro (the law of reason secondary)»,
KOTOpOe, B CBOIO ouepe[lb, eI Ha «IIpaBO BTOPUYHOIO pasyma ollree» 1
«rmaptukysipHoe»?. Ilo crosam K. Cour-T'epmana, «1paBo pasyma
BTOPUYHOTO OOIllee OCHOBBIBAETCS U ITPOUCXOAUT M3 common law, nm
oOmrero o0pruasg coOCTBEHHOCTM»3!, IIOCKOJIBKY «IIpaBO COOCTBEHHOCTM
OOBIKHOBEHHO oOXpaHsgeTcss BO [25] Bcex cTpaHax», «IIpPaBO BTOPUYHOTO
pasyMa HapTUKYJIIPHOe COCTaBJ/IsIeT IIPaBO, KOTOpOe IIPOVICXOAWUT OT
PasIMYHBIX OOMIVIX M HapTUKYJISPHBIX OOBIYAeB M OT Pas/IMYHBIX IIPaBII
IIOBeJIeHVs VI CTaTyTOB, IIPeAIIVICAHHBIX B 5TOM KOPOJIEBCTBe»32,

k. dommepmK BIIOJIHE MOT WCXOAWUTb B CBOEM OOBSICHEHUN
cymiHocT common law AHIIMM w3 NpUBEIEeHHBIX TeopeTHYecKmx
noctpoenunt K. Csnr-I'epmana. Ho paxe eciii 3TO OeVICTBUTEIIBHO TaK M
OpUIO, TO HeJb3d He IpPWU3HATh, UYTO XapakTepHas JId aHIJIMIICKOIO
npaBoseria KoHIla XV - Hauasia XVI Beka TpakTOBKa OOBIMHOTO IIpaBa Kak
VICTOUYHMKA €eCTeCTBEHHOIO pasyMa wrpajla B TeOpWUM aHIJIUVICKOIO
npaBoBeria Hauasta XVII Beka nmomuymHeHHy0 posib. B ommmume ot K. CanTt-
Fepmana, [Dx. ommepwmmK cMOTpell Ha €CTeCTBEHHBIVI pa3yM KaK Ha
CBIPBEBOVI MaTepuall, U3 KOTOPOro IpodeccoHaIbHbIe IOPYCTHL IIOJIYYatoT C
IIOMOIIBIO CITeLMaJIbHBIX IIPYEeMOB pa3yM VMCKYCCTBEHHBIVI, COCTaBJISIOLINIA,
I10 er0 MHEHMIO, HacTosIIlee OCHOBaHMe common law.

C MCcKyCcCTBEHHBIM pa3syMOM CBs3bIBajl common law AHIIMM 1 mpaBoBer,
D. Kyk. B nmepson uactut cBonx «VHCTUTYTOB», OITyOJIMKOBAaHHOV BIIEpBbIE B
1608 romy, oH mmMcasl O TOM, YTO «pa3yM ecTb XM3Hb IIpaBa, Ooslee TOro,
common law camo 110 ceOe ecTb He UTO MHOe, KaK pa3yM, JOOBITBIV JOJITVIM
u3ydeHueM, HaOIIOLeHMeM W OIBITOM, a He eCTeCTBeHHBIM pa3yMOM
KaXIIOr0 4ejloBeKa, TaK KaK nemo nascitur artifex (HuKTO He poXxmaeTcs
peMec/IeHHMKOM). DTOT IIPaBOBO pa3yM est summa ratio (sSIBjIgeTcst BBICIIIVIM
pasymMoM). VM 1103TOMYy, eciM Bechb pas3yM, pacCesdHHBII II0 MHOIMM
pasIMYHBIM TOJIOBAM, COEOVHWUTH BOEAMHO, pa3Be He MOXeT OH CO34aTb
Takoe IIpaBoO, KaK IIpaBO AHIVIMM, TaK KaK IIOCPEeACTBOM JIMHHOW Yepebl
cTojleTMI OH OBUI  yJIydllleH W  YyCOBEpPIIeHCTBOBAaH MHOXeCTBOM

30 Ibid. P. 12-13.

31 «The law of a secondary reason general is grounded and derived of the general law, or
general custom of property» (ibid. P. 13).

32 «The law of reason secondary particular is the law that is derived of divers customs
general and particular, and of divers maxims and statutes ordained in this realm» (ibid).
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aBTOPUTETHBIX ¥ YUYeHBIX JIIOfeVl, 1 depe3 I0JITOBPEMEeHHBIN OIIBIT TOCTUT
TaKOT'O COBEPIIeHCTBA I YIpaBIeHWs 3TUM KOPOJIEBCTBOM, UTO STUM
MOXKHO CIIpaBejIVBO IMOATBEPAUTb CTapMHHOe IpaswIio “Neminem oportet
esse sapientiorem legibus”: “Hu omgun uesioBek He crocobeH (cBovM
COOCTBEHHBIM YaCTHBIM pa3syMoM) OBITb yYMHee, 4eM IIpaBO, KOTOpOe eCTb
COBEPIIIEeHCTBO pasyma’ »®.

[26] ITo mHenuro D. Kyka, mpucymmi common law 1cKyccTBeHHBIN
Pa3yM He MOT BOIUIOLIATBCA B IapIaMeHTCKIMX aKTax, IIOCKOJIbKY ITapjlaMeHT
SBJISIETCS OpPraHOM, IIPe[CTaBIISIONIVIM JIUIIL IIOKOJIeHMs, XUBYIIME B TO
BpeMs, Korma oH cobupaetcs. VIcxoms v3 3Toro mpepcrasieHns, aHIJINICKIAT
IIpaBoBe]] 1 eJ1aJl BEIBOJL O TOM, UTO common law AHIMIMM mpeBampyeT Haf,
aKTaMV aHIJIMVICKOTO TTapilaMeHTa.

BMmecTe ¢ Tem TpakTOoBKa common law Kak mmpaBa, 6asupyrorierocs: Ha
MICKYCCTBEHHOM, a He Ha eCTeCTBeHHOM pasyMme, gaBasia D. Kyky Bo3mox-
HOCTb OOOCHOBAaHHO BO3pa’kaTh M IIPOTMB IIPUICBOEHMS KOPOJIEM CyIeOHBIX
ITOJTHOMOYWIVA.

B 1607 romy Ha KoHdepeHIMM KOPOJIEBCKMX CYyIOell ¥ WIEHOB
TavtHoro cosera Mexny KoposieMm JlkoBoM I m O. KykoM BO3HMK criop 110
BOIIPOCY O TOM, MMeeT JI KOPOJIb IIpaBOMOYVe CaMOJIMYHO pellaTh jela B
cyzax common law. fIkos I roBopwi, 4to oH oOs1afiaeT TakMM IIpaBOMOYMEM,
IIOCKOJIbKY ITpaBoO, KaK eMy JAyMaeTcsd, OCHOBaHO Ha pa3yMe, a OH U OpyTue
IOV o0JIa/jaeT pa3yMoOM B TaKOM e Mepe, Kak 1 cyapu. 2. Kyk oTBedast Ha
3TO, 4TO BoOr NemcTBUTENIbHO OfapwiI ero BeJIM4ecTBO OJIecTAIIMM 3HaHU-
SAMV VI BEJIMKVMM HPUPOAHBIMM TaJlaHTaMM, «OJHAKO €O BeJIYecTBO He
y4eH B 3aKOHax CBOero AHIJIMIICKOTO KOPOJIEBCTBA M B JejlaX, KOTOpPbIe

3 «Reason is the life of the Law, nay the common Law it selfe is nothing else but reason,
which is to be understood of an artificiall perfection of reason, gotten by long study,
observation, and experience, and not of every man’s naturall reason, for, Nemo nascitur
artifex. This legall reason, est summa ratio. And therefore if all the reason that is dispersed
into so many severall heads were united into one, yet could he not make such a Law as
the Law of England is, because by many successions of ages it hath been fined and refined
by an infinite number of grave and learned men, and by long experience growne to such a
perfection, for the government of this Realme, as the old rule may be justly verified of it,
Neminem oportet esse sapientiorem legibus: No man (out of his owne private reason)
ought to be wiser than the Law, which is the perfection of reason» (Coke E. The First Part
of the Institutes of the Lawes of England: Or A Commentary upon Littleton, Not the name
of the Author only, but of the Law it selfe // The Selected Writings and Speeches of Sir
Edward Coke. Vol. 2 / Edited by Steve Sheppard. Indianapolis, 2003. P. 701).
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KacaloTCsl JKM3HW, WIM HacJIe[loBaHMs, WIN Belllel, VI 0JIarocOCTOSHMS
CBOMX MOMJAHHBIX; OHW He [JOJDKHBI PellaThCs C IIOMOINBIO eCTeCTBeHHOIO
pasyMa, HO JIMIIIb IOCPEACTBOM WCKYCCTBEHHOTO pasymMa U CyaeOHOro
pellleHMsI II0 3aKOHY, KOTOPBIN IIpeJiCTaBiIsieT coOoMm akT, TpeOyrommm
JOJITOBPEMEHHOTO M3y4YeHMsI W OIblTa IIpeXie, 4YeM YeJIOBeK CMOXeT
IOCTWYDb €0 3HAHWSI»4,

B ommmume ot k. Jopmepumpka, ycMaTpuBaBIIero HEIOCPEACTBeH-
HbIe VICTOKM WICKYCCTBEHHOIO pasyMa B pasyMme ecrecTBeHHOM, O. Kyk
CYMTaJl, UYTO MCKYCCTBEHHBII pa3yM HeOOXOAMMO VMCKaThb B TPaJUIIMIOHHOM
IOpUAMYIecKOM ObITe aHIJIMIICKOTo olIecTBa — B ero oOb4asix. B mepsomn
vacT cBomx «VHctutyumn» — «KomMmeHTapmsax Ha JIuTrTieroHa» — OH
OTMeYaJl, YTO IIpaBo AHIVINV JeJINTCS Ha TPU 4acTVi, VI Ha3bIBaJI B UMCIIe 3TUX
yvacreii: 1) «Common Law, KOoTopoe sBJIsieTcsi caMbIM OOIIMM U JIPeBHVUM
npaBoM KoposiebctBa»®®, 2) «Crarytel wm AkTel IlapiamenTa»®, 3)
«rapTuKyIsipable O6braan»¥. ITpu stom D. Kyk 0cobo momuepkmBail, 4To
yIOTpeOwI B IaHHOM ciIydae [27] ompenerieHne «IapTUKYJIsIpHBbIe» IIOTOMY,
YTO ecIM OOBbIUay KOpoJIeBCTBa BBICTYIaeT B KadecTBe «O0OIIero oObrdast
KOPOJIEBCTBa, OH fABJIAeTca YacTbio Common Law»38.

CxopHbIN ¢ BO33peHMAMM ITpasosesia D. Kyka B3ryrag Ha common law
BbICKa3bIBaI B 1610 romgy B OZHOV 13 CBOMIX ITapilaMeHTCKMX pedent T. Xemieri.
OH O0OBsABIT CYIIHOCTBIO JAHHOIO IIpaBa WCKYCCTBEHHBIVI —pasyM,
BOIUIOIIAOIINIICS. B OOblYae, WM, TOBOpsl €ro COOCTBEHHBIMI CJIOBaMMU,
«KBMHTICCEHIIMIO pa3dymMa — pa3yM, WCHOBITAaHHBII ¥ TMPV3HAHHBIN

3 «But his Majesty was not learned in the Lawes of his Realm of England, and causes
which concern the life, or inheritance, or goods, or fortunes of his Subjects; they are not to
be decided by naturall reason but by the artificiall reason and judgment of Law, which
Law is an act which requires long study and experience, before that a man can attain to
the cognizance of it» (Coke E. Part Twelve of the Reports // The selected writings and
speeches of Sir Edward Coke. Vol. 1. P. 478).

3 «The Common Law, which is the most generall and ancient Law of the Realms» (Coke E.
The First Part of the Institutes of the Lawes of England: Or A Commentary upon Littleton,
Not the name of the Author only, but of the Law it selfe. P. 711).

36 Ibid.

37 Ibid.

38 «I say particular, for if it be the generall Custome of the Realme, it is part of the
Common Law» (Ibid.).
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MyZOpocTbio Bpemenm»®. B coorBerctBum ¢ stMm T. Xemmenm masai
cJlefyioliiee ompenerteHne common law: «Common law — 3To pasymHBIN
oObIuar, JEVICTBYIOIIIMII BO BCeM KOPOJIEBCTBE, WICIBITAHHBIVI BpeMeHEM,
3arevyaT/IeHHBIN B 3al1ICH KOPOJIEBCKOIO Cy/a, 00JIaiaroIero IpucauKIen
II0 BCeMy KOpPOJIEBCTBY, IIPM3BaHHBII HeCTM [0OpO W BBITOOY IS
rocymapcrsa»4l,

Taxmm obpasom, T. Xemeir, Tak ke Kak 1 D. Kyk, MbIcIvuT common
law B KauecTBe peHOMEHa, COEIVHSIONIETO B ceOe MCKYCCTBEHHBINI pasyM U
obObruan. OgHako, ecyim D. Kyk mpefcrasiisul oObIdan, COCTABIISBIINI SAPO
common law, HemsMeHHBIM, TO 110 MHeHMIO 1. XemIes JaHHBI OOBIYAlL
JIOJDKeH ObUI MEHSIThCS C TeUueHVEM BpeMeHI.

brmskonn x Bo3spermro T. Xemres Ha common law Opbia TOuka
3peHns Ha Hero mnpasoBena [IxoHa [I3Buca (John Davies, 1569-1626)4.
«Common law Anrmmm, — mmcan [Ix. Issuc B 1615 romy, — ecTb He 4dTO
MHOe, Kak obOmmi oOprgart KoposieBcTBa... Ml 3To 00pI9HOE IIpaBo SBIISETCA
HanboJjlee COBepIIeHHBIM ¥ CaMbIM IIPeBOCXOAHBIM U, 0Oe3 cpaBHeHMs,
JIyUIIVM UL TOTO, YTOOBI co3[daBaTh WM COXpaHsSThb rocydapcrso. VIGo
IVICaHble 3aKOHBI, CO3JaHHbIe VKTaM/ MOHAPXOB, VWIM TOCYgapCTBEeHHBIMU
coBeTaMl, HaJlaralOTCsl Ha IIOAJaHHOIO [0 TOIO, KaK OCyIllleCcTBJIeHbl KaKas-
mmbo cynebHas Iporenypa Wi WCHBbITaHME, M JI0 TOro, KaK 3TV 3aKOHBI
TIOKaXYT ce0sl TTOIXOOSAIIVIMI VI COOTBETCTBYIOIIVMI IIPUPOIIE U XapaKTepy
Haponda, win OyayT BeI3bIBaTh HeynoOcTsa. OpHako oObYall HMKOIAa He
CTAHOBUTCS 3aKOHOM, OOSI3BIBAIOIINM HapOZI, 0 TeX IOoP, II0Ka OH He Oyzer
VICHIBITAaH ¥ IIPOBEpeH MYyApPOCTbIO BpeMeHU, ¥ IO3TOMYy B TedeHVe BCero
3TOr0 BpeMeHV OH He IIOpOXIaeT HMKAKOro HeygoOcTBa: Tak KaK ecii B
KaKoe-JI0o BpeMsI OHO OOHapYyXUTCs, OH He OyreT Ooslee IPVIMEHATHCS, HO

3 «The quintessence of reason — reason tried and allowed by the wisdom of time for
many ages together to be good and profitable for the commonwealth» (Proceedings in
Parliament, 1610. Vol. 2. P. 174).

40 «The common law is a reasonable usage, throughout the whole realm, approved time
out of mind in the king's court of record which have jurisdiction over the whole kingdom,
to be good and profitable for the commonwealth» (Ibid. P. 175).

41 B 1603-1606 rr. [Ix. I3Brc 3aHMMAaJI JOJDKHOCTh TeHepayIbHOTO cosmcuTopa (solicitor-
general), B 1606-1619 r1r. oH OBUI TeHepaJIbHBIM aTTOpHeeM (attorney-general) 1o
Vpraugym.
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€ro JIeVICTBYE IIPEePBeTCs, VI OH COOTBETCTBEHHO YTPaTUT JOCTOVHCTBO U CVITY
3aKOHa»*2,

[28] IlpuBemeHHast TpakToBKa common law Kak mpaBa OOBIYHOTO
nasasia K. II3Brcy ocHOBaHVIe U1 IPVIAAHVIE €MY BBICIIEN IOPUANYECKON
CWIBbl IO OTHOLIEHVIO K aKTaM aHIJIMMCKOro mapsameHTa. «Korma Harmm
IapjlaMeHThbl, — OTMeYall OH, — WCIPAaBIIUIM IV M3MEeHsUTV KaKue-JInoo
dyHIaMeHTasIbHBIe OCOOEHHOCTVI common law, 3Ty mcrpasieHns: OKa3blBa-
JINCh Ha IIpaKTUKe CTOJIb HeyJOOHBIMM Il TOCYdapcTBa, YTo common law
Ha JIeJIe OIIITh BOCCTaHaB/IMBAJIOCh B TEX K€ CaMbIX OCOOEHHOCTSIX B IIOCIIeTy-
IOIIVie BeKa IOCPeNCTBOM JIPYTVIX HapJIaMeHTCKMX aKTOB»43,

ITomobro T. Xemrero, JIx. JIsBuc cumrar oObIYar, COCTABIISABILIVIN
coflep’kaHue OOIero Ipasa, BOIUIOIIEHMEM WCKYCCTBEHHOIO pasyMa, U
IIpM3HaBaJl HEOOXOOMMOCTb €ro M3MeHeHVIs C TeueHeM BpeMeHI.

CoBpeMeHHBIVI aHITIMVICKUI UCTOpUK [ieHH béprecc, mpoanamsm-
posas B3mAabL O. Kyka, T. Xemies v [Ix. [IoBruca Ha common law, mipurtiesnt K
BBIBO/y O TOM, UTO IIOCJIEHVIM CJIOBOM B CBO€VI KOHIIEIIIIVIV 3TOTO IIpaBa OHU
cYnTaIM He oObluar, a pasyM, IIOCKOJIBKY ObUIM yOeXXmaeHBl, UTO «HUKAKOM
oObryam He MOr cejlaTh 3aKOH HeVICTBUTEIILHBIM, eCiIM OH HaXOIWICd B
KOHJIVIKTe C pa3yMoM; oObIdam ObUI CpefCcTBOM OTKPBITVS PaliiOHaJIbHBIX

IIPVHLNIIOB, WIM akCuoOM, a He ajbTepHaTuMBbl MM»#. Ha camom merte,

42 «The common law of England is nothing else but the common custom of the realm...
And this customary law is the most perfect and most excellent, and without comparison
the best to make and preserve a commonwealth. For the written laws which are made
either by the edicts of princes, or by councils of state, are imposed upon the subject before
any trial or probation [is] made, whether the same be fit and agreeable to the nature and
disposition of the people, or whether they will breed any inconvenience or not. But a
custom does never become a law to bind the people until it has been tried and approved
time out of mind, during all which time there did thereby arise no inconvenience: for if it
had been found inconvenient at any time, it had been used no longer, but had been
interrupted, and consequently it had lost the virtue and force of a law» (Davies J. Le
Primer Report des Cases et Matters en Ley Resolues et Adiudges en les Courts del Roy en
Ireland // Divine right and democracy. An Anthology of political Writing in Stuart
England / Edited by D. Wootton. London, 1986. P. 131).

43 «When our parliaments have altered or changed any fundamental points of the
common law, those alterations have been found by experience to be inconvenient for the
commonwealth, as that the common law has in effect been restored again, in the same
points, by other acts of parliament in succeeding ages» (ibid. P. 132).

4 Burgess G. The Politics of the Ancient Constitution. An Introduction to English Political
Thought, 1603-1642. London, 1992. P. 53.
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olpenenTs, KaKOMy W3 [OBYX 3JIeMeHTOB OOIlero IipaBa — pasyMy WIN
oOblyalo — Ha3BaHHbBle IIpaBOBe[bl IIpuUOaBaIM OoJIblllee 3HA4YeHMe,
COBEpIIIeHHO HeBO3MOXHO. OCHOBOVI aHIJIMIICKOrO OOIIero Irpasa OHU
CYUTaIM, C OAHOV CTOPOHBI, JIVIIL TOT pa3yM, KOTOPBIV BOIUIOILIAJICS B
oObI4yae, a C APyrov CTOPOHBI, TOJILKO TaKOW OObIUall, KOTOPBI HeC B cebe
pasyMHBIe ITpaBwla noseneHvid. He cirydgariio T. Xemjtent HasbIBasl 3TO IIpaBo
«pa3yMHBIM oObIuaeM (reasonable custom)».

IIpuBsAsbIBag pasyM, pacCMaTpMBaBIIVVICSA B KadecTBe OCHOBOIIOJIara-
IOIIero jieMeHTa common law, K oObI4ato, KOTOPBIV BCerya sBJIsIeTCs B CUITY
caMoVI CBOeVl IIPUPOAbl TBOPEeHMeM He OIHOrO KaKoro-jambOo desioBeka, HO
MHOTIMIX JIIOACKMX ITOKOJICHWV, aHIJIUVICKME IIpaBOBedbl CO3OaBaII TeM
caMbIM [TOKTPVHAaJIbHBbIE ITPeAIIOCBUIKM I [29] TpaKTOBKM aHIJTIUIICKOIO
common law Kak COBOKYIIHOCTVM IIPMHIIUIIOB ¥ HOPM, BO3HUKIIEN WU
pasBUBAOILENIC He3aBUCHMO OT BEPXOBHOVI TOCYIapCTBEHHOW BJacTu. B
CBOIO ouepeflb, IMEHHO CTpeMmIeHle IpecTaBUTh common law B KayecTse
CaMOZIOBJICIOIIIeNl IIPaBOBOVI CUCTeMbl — sBJIEHVsd, HaJ KOTOPBIM HeT
CyBepeHa — HOOYXHaJl0 aHIJIMMCKMX IIPaBOBEIOB IEPBBIX HAeCSATIIeTUN
XVII Beka ommchIBaTh €ro B MOHATHMSX MCKYCCTBEHHOIO pa3yMa ¥ OObIdasl.
OueBnHO, YTO Takoe OIVCaHMe ObUIO CJIVIIKOM YMO3PUTEIbHBIM, OHO He
OTpakasIo IIOJIHHO MCTOPUY BO3HMKHOBEHMS 1 pasBUTHL common law n
He PacKpbIBaJIO ICTMHHOM ero CyIIHOCTH. C 3TOVI TOUKM 3peHVIsl aHIJIUVCKIe
IIPaBOBeIbl BBICTYIIAJI B CBOWIX BBICKA3bIBAHWAX, ITOCBAINEHHBIX COMMON
law, B OosTbITIeNt cTETIeHN KaK MAe0JI0TM, HEXeT yUeHbIe.

DTa olleHKa 0cOOeHHO cIIpaBeiljIviBa, Ha MOV B3IJIS, 110 OTHOIIIEHIO
K O. Kyky. Kak y>xe roBopmwioce, 3TOT IIpaBOBe]l cTapasics IIPOBECTU B CBOVIX
MpOV3BeIeHIsIX MBICIIb O TOM, YTO pa3yMHBble OObIUay, COCTaBUBLIIIE OCHOBY
common law, ycTaHOBWINCH B He3allaMsITHbIe BpeMeHa U C TeX IIOp Ha BceM
IPOTSDKEHUM VICTOPUY AHITIMY OCTaBaJIMCh HeMsMeHHBbIMU. IIpoBosrianias
3Ty MbICIb O, Kyk ccbutasicss Ha cioBa [I>xoHa dopreckbto (John Fortescue,
0k.1390-1400 - mocste 1476), BpICKa3aHHBIE MM B CEMHA/IIIaTOV IJlaBe KHUTIe
«De Laudibus Legum Angliee (Iloxsasia 3akoHam AHDIMM)». OTMETUB, 4TO
AHTTIMTIICKOE KOPOJIEBCTBO OBUIO B IIEPBHIN pas 3acesieHo Opurramu (Britons),
x. dopreckpio cooliiay gajee, YTO BIIOCJIECTBUM OHO YIIPaBIISIIOCH
pUMISSHaMM, IIOTOM OISITh OpwWTTaMy, 3a HMMM KOPOJIEBCTBOM BIlafesin
CaKCOHIIBI, II0CJIe CAaKCOHIIeB — [aTdaHe ¥ HaKOHell, IIPUIUIY HOPMaH/IIIbI,
4YblM IOTOMKM YHPaB/IAIOT AHIJIMEV U IO HacTodlee BpeM:a. «B Tedyenue
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BCEro 3TOr0 BpeMeHM, B KOTOpoe JOMMHMUPOBaIV HeCKOJIBKO HapOOB U VX
KOpOJIM, — IIPOJOJDKaJI CBOIO BhICKasbiBaHme K. Dopreckpro, — Anesus
yIIpaBiIsUIach TeM He MeHee TeMM )Xe CaMbIMI 00ObIuasiMi1, KaKyie JeVICTBYIOT B
HacTosIeM»*. MBICJIb 0 HEM3MEeHHOCTV OOBIYaeB, COCTABIISBIINIX COMEpIKa-
Hye oOIIIero Ipasa, cOBCeM He BbIpaXkasla MCTMHHOIO yoexmeHmsa 3. Kyka.
OH HeoHOKpPATHO MMCall B CBOMX IIPOM3BeAeHMIX 00 aHITIMIICKOM 00IeM
IIpaBe KaK O pe3yJbTaTe [esTeJIbHOCTM MHOXeCTBa «aBTOPUTETHBIX W
y4eHBIX JIIofer», KOTOpble Ha HPOTSDKEHWUU «IJIMHHOW 4Yepedbl CTOJIeTUV»
yIydlllayli M COBepIIeHCTBOBaIM erot. Takoe 1pencrasjieHyie sSBHO
o pasyMeBajIo MMEeHHO M3MeHYMBOCTh common law.

O ToOM, 4TO aHIVIMIICKOe common law Ha HOpPOTSKEeHUM CTOJIETUM
IIOCTOSTHHO MEHSUIOCh, Iycav BO BpeMeHa O. Kyka MHorme nipasosefpl. Tak,
B 1616 romy /Ixon Cenpmen (John [30] Selden, 1584-1654) oOpartiasl Ha 3TO
BHIMMaHMe B cBoux «3aMeTKkax Ha “Iloxsaiy 3akoHam AHrimn» Capa [IxoHa
®dopreckbio (Notes on Sir John Fortescue De Laudibns Legum Angliae)”». O6
aHITIMVICKOM common law Kak IIOCTOSIHHO pa3BMBaBIIIeMCs sIBJIeHUM [IX.
CernmeH mmcast 1 B Opyrux cBomx paborax?’. Takoe oTHOIIleHMe K common
law memoHCTpUpOBasIo OOTBIITMHCTBO aHTTMIICKMX ITpaBoBernoB XVII Beka.

Ho nHecmorpa Ha 310 O. KyK HaCTOMUYMBO IIOBTOPSUI MBICIIB O
HeV3MeHHOM cocTogHMM common law. OueBupgHO, YTO OH CO3HATEIBHO
VICKaKaJI ICTUHHYIO CYTh JTaHHOT'O SABJIEHVIS.

ITomobHBIM ke oOpaszom D. Kyk mckaxasl m caMmy ero ucropuwo. B
IIPEeIVCIIOBUM KO BTOPOM 4YacTu cBomx «Reports» oH mmcarn 06 aHmImMrickoM
common law, YTO ™3 Bcex IPaBOBBIX CUCTEM OHO SBJI€TCS ITPaBOM
«Hanboslee TIIPUTOAHBIM W HauboJiee oOIpefeIeHHBbIM, BeIJariien
IpeBHOCTI»*8. B TIpeycioBnm xe K Tperben yactu «Reports» oH yTBepxmal,
YTO, 110 €r0 MHEHWIO, «[I0OCTATOYHO JI0Ka3aHO, YTO 3aKOHBbI AHITIMM 00IaJatoT

4 Fortescue ]. Commendation of the Laws of England / Translation into English of “De
Laudibus Legum Angliee” by Francis Grigor. London, 1917. P. 27. O. Kyk uwurupyer
IIpMBeIeHHOe BBICKas3biBaHMe [[X. DOpTecKbI0 B IPEOMCIOBUIM K IIIECTOV YacTV CBOVIX
«Reports». Cm.: Coke E. Part six of the Reports // The selected writings and speeches of Sir
Edward Coke. Vol. 1. P. 150-151. Cm. Taxxe: Coke E. Part Three of the Reports // Ibid. P.
68.

46 Cm.: Coke E. The First Part of the Institutes of the Lawes of England // The selected
writings and speeches of Sir Edward Coke. Vol. 2. P. 701.

47 Cm. 00 sToM: Burgess G. The Politics of the Ancient Constitution. P. 63-67.

48 Coke E. Part Two of the Reports // The selected writings and speeches of Sir Edward
Coke. Vol. 1. P. 39.
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HaMHOI'O OOJIbIIIeN APEeBHOCTBIO, YeM Ta, O KOTOpOV cooOrmaercs, n KOTOPOW
00J1af1aroT KOHCTUTYLIMY VWIM MMIIEPCKIe 3aKOHBI PUMCKIX MMIIepaToOpOB»42.
D. Kyk He MOr He IIOHMMAaTb, YTO [IONyCKaeT B JJaHHOM CJIydae CJIVIIKOM
Oosbi1oe TipeyBeryeHne. [louemy ke Torza oH McKakasl MCTUHY ?

[Tosumma D. Kyka v opyrux aHITIMVCKMX IIPaBOBeOB IIePBBIX HeCATH-
nervi XVII Beka, co3maBaBIIVIX B CBOMX IIPOM3BENEHMAX VICKaKeHHOe
HpeficTasiieHie 00 MCTOPUM M CYLIHOCT common law — cBoero poxa Mud
common law — MoxeT ObITb 00BsiICHEHa TOJIPKO B TOM CJIydae, ecyii OymeT
IIPVMHSTO BO BHMMAaHME MX CTpewlIeHMne IpuaaTe common law AHDIMM
KOHCTUTYLIMMOHHOE 3HaueHue.

B ycrioBmsix, Korga B aHITIMIACKOM OOIeCcTBe OTCYTCTBOBaJIO TO, UTO B
HacTodIllee BpeMsl Has3blBaeTcd IIyOJIMYHBIM IIPpaBOM, TO €CTh CHCTeMa
IIPaBOBBIX HOPM, B KOTOPBIX UYeTKO OIpelesIIoTCa IIpeporaTuBbl
KOPOJIEBCKOVI BJIACTV, IIOJIHOMOYNS ITapslaMeHTa M APYIVX FOCyAapCTBeHHBIX
OpraHoB, common law cTaHOBWIOCH IJIaBHBIM WHCTPYMEHTOM 3alll/ThI
VIHAVBUIOB OT IIPOM3BOJIa rocyJapCcTBeHHOM Bi1acT. B paMkax common law
CYIIEeCTBOBIVI IPVHLWIIBI ¥ HOPMBL, 3aKpeIUIABIIVIe TapaHTUV JINYHOW U
VIMYIIIeCTBEHHOV HeIIPMKOCHOBEHHOCTV aHTJIMICKMX HoaganHbix. Hamnbortee
VI3BeCTHBIe V1 aBTOPUTETHBIE Cpey HUX copepXamch B «Bemmkon Xaprtum
BospHOCTEVI» — B CcTaryTe, HOPMBI KOTOPOIO CUMUTAIVICh HEOTheMJIeMOI
vacTeio common law. 3. Kyk HasplBajl 3TOT [OKyMEHT eKJIapariyer
«TJIaBHBIX OCHOBaHM PyHIaMeHTaJIbHbBIX 3aKOHOB AHIIINI».

[31] Hig Toro, urobel OOIlee IpaBO MOIIO 3(PdEKTUBHO BBIIOIHATDH
PYHKIMIO 3alUTHl aHIJIMVICKVIX ITOAJAaHHBIX OT ITPOM3BOJIa TOCYIapCTBeH-
HOW BJIaCTV, HeOOXOAMMO ObUIO IIPeIOTBPaTUTh TaKOe BMeIaTeJIbCTBO
KOpOJIg M IapilaMeHTa B cdepy 3TOro Ipasa, KOTOpoe IPMBOAWIO OBI K
paspyIIeHNIO ero OCHOBOIIOJIAraloMX IIPVHIIVIIOB VI HOpM. DTOV 3ajade
OBUT IIpM3BaH CJIYKUTH CO3AaHHBIV aHIJIMMICKMMY IIpaBoBeIaMu Md o ToM,
YTO common law sIBJIsieTcs o CBOer CYIITHOCTM OOBIYHBIM ITPaBOM, UTO OHO

49 « think it is sufficiently proved that the lawes of England are of much greater antiquity
than they are reported to be, & than any the Constitutions or Lawes imperiall of Roman
Emperors» (Coke E. Part Three of the Reports // The Selected Writings and Speeches of Sir
Edward Coke. Vol. 1. P. 66).

50 «Jt was for the most part declaratory of the principall grounds of the fundamentall Laws
of England» (Coke E. Second part of the Institutes // The Selected Writings and Speeches
of Sir Edward Coke. Vol. 2. P. 748).
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BO3HMKIIO IO HOPMaHJICKOTO 3aBOEBaHM, a Pas3sBMBAJIOCh M (PYHKIIMOHVPO-
BaJIO VICKJTFOUMTEILHO Oslarofapsi yCwiInsiM podeccroHaIbHbIX IOPUCTOB, a
He KOPOJIEN.

KoHcTuTyImoHHOe 3HaueHme aHITIMICKOTO common law BeIpa’kasiock,
TaK/M o00pa3oM, IIpeuMYIIeCTBEHHO B TOM, 4YTO ero IIpMHLMIIAMM W
HOpMaMM ouepumBajiack cdepa OOIIeCTBEHHOM XWM3HU, B KOTOPYIO
KOpOJIeBCKas BJIaCTh BMEIIVBATHCS He MOIJIa.

JTxo0OTIBITHO, UTO T'paHMUIIBI TaKoM cdeprl SBIISUIMCH B 3HAUMUTEIIHHOM
cTernleHM HeomnpeneeHHbIMI. Ho 3Ta mMx HeoIIpeneleHHOCTh MMella CBOV
cmbici1. Eciim Obl Bee 11paBa 11 ¢cBOOOIBI aHTTIMIACKIIX TTOJITAHHBIX ObUIN YeTKO
oIperiesieHbl, TO y KOPOJIEBCKOW BJIACTM MMeJIOCh OBl OOJIbIle JIerajlbHBIX
BO3MOYXHOCTEV IS IIPOM3BOJIBHBIX JeMCTBUI. KperocTs, IIocTpoeHHas Ha
rpaHMIle KaKoro-aInOO TIoCyJapcTBa, MOXET OBITh B BBICIIEN CTelleHN
HeIIPUCTYIIHOV, HO 3TO COBCEM He O3HadvaeT, YTO OHa HaJleXXHO OXpaHseT
TePPUTOPUIO 3TOrO rocygapcrsa. I BTOp)XeHUs B ero HIpefesibl coBceM
HeoOs13aTeJIbHO OpaTh KperocTh INTyPMOM, BIIOJIHE BO3MOXHO IIPOCTO
00O0VITI ee CTOPOHOTA.



